UNITED STATES OF AMERICA T
FEDERAL TRADE COMMISSION _H"-g-f:'-.:;:-:.-,.;:_- e

In the Matter of
Dacket o, 9254
MSC SOFTWARE CORPORATION,

a coTporation

R T ]

AMENDED PROTECTIVE ORBER GOVERNING DISCOYERY MATERIAL

For the purpose of protecting the interests of the parties and persons whe are not parties
m the above-captioned matter (the “Matter”) against improper use and disclosure of confidential
mforeation submitted or produced in connection with this proceeding:

IT IS HEREBY ORDERED THAT this Amended Protective Order Governing Discovery
Material {“Piotective Order’”™) shall govern the handling of alt Discovery Material, as hereafier
defined.

DEFINITIONS

1 “Matter” means the matier captioned fr the Muatter of MSC. Suftware Corporation, Docket
No. 9299, pending before the Federal Trade Commission, and all subsequent appellate or
other review proceedings related thereto,

2 *Comnussion” or “FIC” means the Federal Trade Commission, or any of its employees,
agents, attorneys, and all other persons acting on its behalf, exchiding persons refained as
consnltants or experts far the purposes of'this Matter.

3. “MSC” means MSC Software Carporation, a corporation organized, existing, and doing
business under and by virtue of the laws of the State of Delaware, with its principal place
of business located at 2 MacArthur Place, Santa Ana, California 92707,

4, “Party” means either the FTC or MSC,
5. “Reéspondent” means MSC.
a. “Outside Counscl” means the law firms that are counsel of record for Respondent in this

Matter and their associated attorneys; persons regularfy emploved by such law firmg



14,

(including Tegal assistants, clerical staff, and information management personnel) and
temporary personnel retained by such law firms to perform legal or clerical duties, or to
provide logistical itigation support with regard to this Matter, provided that any attorney
associated with Outside Counsei shail not be a directar, officer or employee of
Respondent. The term Outside Counsel does not include persons retained as consultants
or experts for the purpose of this Matter.

“Producing Party” means a Party or Third Party that produced or intends to produce
Confidential Discovery Material to any of the Parties. As to Confidential Discovery
Material of a Third Party that is produced by or in the possession, custody or contral of
the FTC, “Producmg Party” shall mean the Third Party that onginally provided the
Confidential Discovery Material to the FTC. As to any document or matenal prepared
by, or on behalf of the FTC, “Producing Party” shall mean the FTC.

“Third Party” means any natural person, partnership, corporation, association, or other
legal entity not namead as a party to this Matter and its employees, directors, officers,
attomeys, and agents.

“Fxpert/Consultant” means experis or other persons who are retained to assist Cormplaint
Coungel or Respondent’s counsel in preparation for trial or to give testimony at trial in
this Matier.

LAY

*Customers of a company which develops or supplies CADVCAE software,” “customers
of such companies,” of “custommer o such & company” means only & customer Gsing the
{CAD/CAE software m the development of a product which the customer markets and
sells.

“CAD/CAE Sottware™ means any sottware which performs either computer aided design
or computer aided engineering or both,

“Document” means the enmplete origmal and any eopies of any written or graphic matter,
no matter how produced, recorded, stored or reproduced, including, but not limited (o,
any writing, letter, envelope, meeting minate, memorandum, affidavit, declaration, book,
record, survey, map, study, handwritten note, working paper, chart, ndex, tabulation,
graph, tape, data sheet, primtour, microfilm, computer readable media or other
electronically stored data, appouttment book, diary, diary entry, calendar, desk pad.
telephone message shp, note of interview or commurtication or any other data
compilation, inciuding all drafts of aill such documents., “Docament” also inchides every
writing, drawing, graph, chart, photograph, phono record, tape and other data
compilations from which informatign can be obiained, and inclodes all drafts and ail
copies of every such writing or record that contain any commentary, notes, or marking
whatsoever not appeating on the original.
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“Discovery Material” means any documents or information produced or given to one
Party by another Party or by a Thued Party in connection with discovery of this Matter,
and includes without limitation deposition testimony, depositian exhibits, mterrogatory
responses, admissions, affidavits, declarations, docuthents produced pursuant to
compulsery process or voluntanly n leu thereof,

“Coufidential Discovery Material” means all Discovery Material that is desigmated by a
Producing Party as confidential and that is covered by Section 6(f} of the Federal Trade
Commission Act, 15 U.S.C. § 46¢f), and Commission Rule of Practice § 4. 10(a}2), 16
CFE.R. § 4.10{2)(2), or Bule 26(c)(7} of the Federal Rules of Civil Procedure and
precedents thereunder. Confidential Discovery Material shull include non-public
commercial information, the disclosure of which to Respondent or Third Parties would
cause substantial commercial harm or personal embarrassment to the disclosing party.,
The following is a non-exhaustive list of exaniples of information that likely will gualily
for treatment as Confidential Discovery Material: strategic plans (involving pricing,
marketing, research and development, product road maps, corporate alliances, or mergers
and acguisitions) that have not been fully implernented or revealsd 1o the public; trade
secrets; customer-specific evaluations or data (2.g, prices, volumes, or revenues);
personnel files and evaluations; information subject to confidentiality or non-disclosure
agreements; proprietary technical or engineering information; propretary financial data or
projections; and proprietary consumert, customer or market research or analyses
applicable to current or future market conditions, the disclosurc of which could reveal
Confidential Discovery Malerial.

TERMS AND CONDITIONS OF PROTECTIVE ORDER

Disclosure of Discovery Matenal, or information derjved therefrom, shall be used solelv
by the Parties for purposes of this Matter, and shall not be used for any other parpose,
including without limiiation any business or commercial purpnse, except that with notice
o the Producing Party, a Party may apply to the Administrative Law Judie for approval
of the use or disclosure of and Digcovery Material, or information derived therefrom, for
any other proceeding. Provided, however, that i the event that the Party sesking to use
Discovery Material in any other proceeding is granted leave to do so by the
Administrative Law Judge, it will be required to {ake appropriate steps 1o preserve the
confidentiality of such material. Additianzlly, in such event, the Commission may only
use or disclose Discovery Material as provided by (1) its Rules of Practice, Sections 6(f)
and 21 of the Federal Trade Commission Act and any cases construing them; and () any
other legal obligation imposed upon the Commission. The Parties, in conducting
discovery from Third Parties, shall attach to such discovery requests & copy of this
Protective Order and a cover lettar that will apprise such Third Pares of their rights

hergunder,



2. This paragraph concerns the designation of material as “Confidential” and “Restricted
Confidential, Attornev Eyes Only.”

(a)

()

Designation of Documents as “CONFIDENTIAL - FTC Docket No. 92997

Discovery material may be designate material as Confidential Discovery Materiaf
by Producing Parties by placing on or affixing, in such manner as will not
interfere with the legibility thereof] the notation *CONFIDENTLAL - FTC Docket
No. 9299” (or other similar notation comntaining a reference to this Matter) to the
first page of a document containing such Confidential Discovery Material, or, by
mstructing the court reporter to denote each page of a transcript containing such
Confidentiai Discovery Materjal as “Contidential > Such designations shall be
made within fourteen (14) days from the initial production or deposition and-
constitute a good-faith representation by counsel for the Party or Third Party
making the designations that the document constitutes or containg “Caonfidential
Discovery Material.”

Designation of Documents as “RESTRICTED CONFIDENTIAL, ATTORNEY
EYES ONLY - FIC Docket Mo 9299

In order to permit Producing Parties to provide additional protection for a limited
mumber of documents that contain highly sensitive commercial informatian,
Producing Partics may designate documents as “Restricted Confidential, Atrorney
Eyes Only, FTC Docket No.9295” by placing on or afftxing such legend on each
page of the document. [t iz anticipated that documents to be designated Restricted
Confidential, Atterney Eyes Only may include certain marketing plans, sales
Forecasts, business plans, the financial terms of contracts, operating plans, pricing
and cost data, price terms, analyses of pricing or competition information, and
limmited proprietary personnel information, and that this particularly restrictive
designation s to be utilized for a limited aumber of documents. Documents
designated Restricted Confidential, Attorney Eves Only may be disclosed to
Qutside Counsel, Complaint Counsel, in-house counsel (desipnated pursuant to
paragraph 5, hereaf), and to Experts/Consuttants (paragraph 4(c), hereof) that are
not cuttent afficers, directors or employees of companies which develop or supply
CAD/CAE software, or current officers, directors or employees of customers of
such companies (other than in-house counsel designated pursuant to parasraph 3
hereto}. Such materials may not be discloscd to Experts/Censultants or to
witnesses or deponents at trial or deposition (paragraph 4{d) hereof), where the
Expert/Consultants, deponents or witnesses are current officers, directors, ar
employees of companies which develop or supply CAD/CAE software, or current
officers, directors or employees of cusiomers of such companies {other than in-
house counsel designated pursuant 1o paragraph 5 hereto), except in accordance
with subscetion {¢) of thus paragraph 2. In all other respects, Restricted



(c)

(d}

Confidential, Attornev Eyves Only material shall be treated as Confidential
Discovery Material and all references in this Protective Order and in the exhibit
hereto to Confidential Discovery Material shail include documents designated
Restricted Contidential, Attorney Eyes Only.

Disclosure of Restricted Confidential, Attorney Eyes Only Material to
Experts/Consultants, Deponents or Witnesses Who Are Current Officers,
Dhrectors, or Employees of Companies which Develop or Supply CAD/CAE
Sothware, or Current Officers, Directors or Employees of Custorers of Such
Companies {pther than in-house counsel designated pursvant to paragraph 5
hereto}.

If any party desires 10 discloge Restricted Confidential, Attorney Eyes Only
materiaf to any Expert/Consultant, deponent or witness that is currently an officer,
directot or emploves of a company which develops or supplies CAD/CAE
software, or a current officer, director or employee of a customer of such a
comipany, other than in-house counsel designated pursuant to paragraph 5 hereto,
the disclosing party shall notify the Producing Party of its desire to disclose suck
material, Such notice shall identify the specific individual to whom the Restricted
Confidential, Artorney Eves Only material is to be disclosed, Such identification
shall include, but not be limited ta, the fill name and professional address and/or
affiliation of the wentifted mdividual The Producing Party may object to the
disclosure of the Restricted Confldential, Attorney Eves Only material within frve
{3) business days of receiving notice of an intent to disclose the Restricted
Cenfidential, Attorney Eyes Only material to an ndividual by providing the
disclosing Party with & writlen stalemenl of the reasons for objection. If the
Producing Party timely objects, the disciosing Party shall not disclose the
Restricted Confidential, Attorney Eyes Only material to the identified individual,
absent a written agreement with the Producing Party, order of the Adminisirative
Law Judge or ruling on appeal. The Producing Party lodging an objection and the
disclosing Party shall meet and confer in good faith in an attempt to determine the
terms of disclosuce to the identified mdrridual  If at the end of five {5) business
days of negotrating the parties have not resolved ther differences or iff counsel
determine I good faith that negotiations have failed, the disclosing Party may
make written application to the Administrative Law Judge as provided by
paragraph 7{c} of this Protective Order, If the Producing Farty does not object to
the disclosure of Restricted Confidential, Attomey Eyes Only material to the
identified individuai within five (5) business days, the disclosing Party may
disclose the Restricted Confidential, Attorney Eves Only material the identified
mdividual.

Dizpuies Concerning Designation or Disclosure of Restricted Confidential,
Attomey Eves Only Material
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Disputes concerning the designation or disclosure of Restricted Conftdential,
Attorney Eves Only matertal shall be resolved m accordance with the provisions
of paragraph 7.

{ct  No Presumption or Inference

Mo presumption or mference shall be drawn that matenal designated Restricted
Confidential, Attorney Lyes Only is entitled to the protections of this paragraph,

it Due Process Savines Clause

Nothing heretn shall be used o argue that a Party’s right 1o attend the trial of, or
other proceedings in, this Matter iz affected in any way by the designation of
material as Restricted Confidential, Attorney Eyes Only.

All documents heretofore obtained by the Commission through compulsory process or
voluntarily from any Party or Third Party, regardless of whether designated conftdential
hy the Party or Third Party, and transcripts of any investigational hearings, interviews and
depositions, that were obtained during the pre-complaint stage of this Matter shall be
treated as “Confidential” in accordance with paragraph 2{a) of this order. Furthermore,
Complaint Counsel shall, within five business days of the effective date of this Protective
Order, provide a copy of this Order to all Parties or Third Parties from whom the
Commission obtained documents during the pre-Complaint investigation and shall notify
those Parties and Third Parties that they shall have thirty days from the effective date of
this Protective Order to determine whether their materials qualify for the higher
protection of Restricted Confidential, Auormey Eyes Only and to so designate such
documents, Parties and Third Parties shall designate materials that gualify for the higher
protection of Restrictad Confidential, Attorncy Eves Only cither (a) by placing onor
affixing such lagend on each page of the document, or (b) submitting a log idenrtifying
and describing each such decumnent, inclhiding anv bates numbers, if available.

Confidential Discovery Material shall not, directly or indirectly, be disclosed or otherwise
provided to anyone except to:

(a) Camplaint Counsel and the Commission, as permitted by the Commussion’™s Rules
of Practice;

(b Outside Counsel;
{c) Experts/Consultants {in accordance with paragraph 6 hereto);

{d)  witnesses or deponents at trial or deposition;



{¢)  the Administrative Law Judge and personnel assisting him;
([} cowrt reporters and deposition iranscript reporiers,

(g)  judges and other court personngl of any court having jurisdiction over any appeal
proceedings volving this Watter; and

{h) any anthor or recipient of the Confidential Discovery Matenal (as indicated on the
face of the document, record or material), and any individoal who was in the
direct chain of supervision of the author at the time the Confidential Discovery
Material was crested or received.

In addition to the above-described persons, certain named desymated mdividuals,
including not more than twe m-house counsel for Respondent, who do not have dayv o
dav business responsibiiities. if appraved by the Administrative Law Judge pursuant to
the terons of this paragraph, shall be provided with access to Confidentzal Discovery
Matertal, including matenal designated as “Confidential” and “Restncted Confidential
Attorney Eves Only” on the condition that such in-house counsed or designated executive
signs & declaration in the form attached hereto as Exhibit “A,” which is incorporated
herein by reference. It is Respondent's burden to establish that any person Respondent
proposes satisfies the governing legal standard for access to confidential material.
Respondent may move the Administrative Law Judge to approve named individuals
pursuant to the terms of this paragraph, after supplving to each producing party and
Complaint Counsel ten days advance notice, together with the name and business
affiliation of the individuals, their job responsibalrties, and the identity of persons
reporting to them and persons to whom they report.

Confidential Discovery Matenal, mcluding material designated as “Confidential” atd
“Restricted Confidential, Attorney Eyes Quoly,” shall not, directly or indirectly, be
disclosed or otherwise provided 1o an Expert/Covsultant, whether or nat that
Expert/Consultant is corrently an officer, director, or employee of a company which
develops or supplies CADVCAE software, or a current officer, director or employee of a
customer of such a company, unless such Expert/Consultant agrees in writing-

fa)  to mamtain such Confidential Discovery Material in separate locked tooms or
locked cabinets when such Confidential Discovery Material is not being reviewed,

(%) to retumn such Confidential Discovery Material to Complaint Counsel or
Respondent’s Qutside Counsel, as appropriate, upon the conclusion of the

Expert/Consultant's assignmenl or retention or the conclusion of this Maiter;

{c) to ot disclose such Cenfidential Discovery Material to anvone, except as



(d)

permiited by thiz Protective Order; and

tn use such Confidenatial Discovery Material and the mformation contained thercm
snlely for the purpese of rendering consniting services to a Party to this Matter,
mcluding providing testmeny i judizial or administrative proceedings ansing out
of this Matter.

This paragraph governs the procedures for the following specified disclosures and
challenges to designations of confidentiality.

()

Disclosure of Confidential Discovery Materal to Experts Who Are Current
Officers, Directors or Emplovees of Companies which Develop or Supply
CAD/CAFE software, or Current Officers, Directors or Employees of Customers of
Such Companies (Other than In-house Counsel Designated Pursuant to Paragraph
5 hereto).

If any Party desires to disclose Confidential Discovery Material to any Expert who
may restify and who s a current ollicer, director or employee of a company which
devalops or supplies CAD/CAE software, ar a current officer, directer or
employee of a custemer of such a company (other than m-house counsel
designated pursuant w paragraph 5 hereto), (the disclosing Party shall notifiy the
Producing Party of its desire to disclose such material, Such notice shall identify
the specific expert who may tesiify to whom the Confidential Discovery Material
is to be disciosed. Such identification shall include, but not be hmited 1o, the fall
name and professional address and/or affiliation of the proposed expert who may
testify, and a current curriculum vitae of such expert identifying all other present
and pricr employers and/or companies which develop or supply CAD/CAE
software, or customers of such companies for which or on behalf of which the
identified expert has been employved or done censulting work m the preceding
four (4) vears. The Producmg Party may object to the disclosure of the
Confidential Discovery Material within five (5) business davs of receiving notice
of an intent to disclose the Confidential Discovery Material to the identified
expert by providing the disclosing Party with a written statement of the reasons
for the objection. If the Producing Party timely objects, the disclosing Party shall
not disclose the Confideatial Discovery Material to the identified expert, absent a
written agreement with the Producing Party ar order of the Administrative Law
Judge. The Producing Paniy lodging an objection and the disclosing Party shall
meet and confer in good faith in an attempt to determine the terms of disclosure to
the identified expert. If at the end of five (3) business days of negotiating the
parties have not resolved their differences or if counsel determine in good fatth
that nexollations bave failed, the disclosing Party may make written application to
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the Administrative Law Indge as pravided by paragraph 7(¢) of this Protective
Order. Tf the Producing Party does not object to the disclosure of Confidential
Discovery Material to the identified expert within five (3) business davs; the
disciosing Party may disclose the Confideatial Discovery Material to the
identified expert.

Challenges to Confidentiality Designations

If any Party seeks w challenge a Producing Parly’s designation of materal as
Confidential Discovery Mataoal or any other restriction contained within this
Protective Order, the challenging Party shall notify the Producing Party and all
Parties of the challenge to such designation. Such netice shall identify with
speciticity (Z.e., by document control numbers, deposition transerpt page and line
reference, or other means sufficient to locatc easily such materiala) the designation
bewng challenged. The Producing Party may preserve its designation within five
{5) business days of recewving notice of the confidentiality challenge by providing
the chalienging Party and all Parties to tins action with a wentten statement of the
reasons for the designation. 1f the Producing Party timely preserves its righrs, the
Parties shall continoe to treat the challenged matenal as Confdential Discovery
Material, absent & written agreement with the Producing Party or order of the
Administrative Law Judge. The Producing Party preserving irs rights and the
challenging Party shall confer m good faith in an aitempt to negotiate changes to
any challenged designation If at the end of five (3} business days of negotiating
the parties have not resolved their differences or if counsel determine in cood faith
that negotiations have failed, the challenging Party may make written application
te the Admunstrative Law Yudge as provided by paragraph 7(c) of this Protective
Crder. If the Producing Party does not preserve its rights within five (5) business
days, the challenging Party may alter the designation as contaned in the notice.
The challenging Party shall aotify the Producing Party and the other Parties to this
action of any changes in confidentiality designations.

Regardless of confidentiai designation, copies of published magazine or
newspaper arficles, and excerpts from published books aad public decuments filed
with the Securities and Exchange Commission ray be used by any Pariy without
reference to the procedures of this subparagraph.

Resclution of Disclosure or Coofidentiality Disputes

If negotiations under subparagraphs 7(a}-(b) of this Frotective Order have failed to
resolve the issucs, a Party seeking to disclose Confidential Discovery Material or
challenging a confidentiality designation or any other restriction coniained within
this Protective Order may make written application to the Administrative Law
Tadge for relief  Such application shall be sorved on the Producing Party and the
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other Party, and be accompanied by a certification that the meet and confer
oblization of parazraph have been met, bul that good b nezotations have falled
to resolve outstanding issues. The Producing Party and any other Parties shall
have five {3} business days to respond to the application. While an appltcation is
pending, the Parties shall maintain the pre-application status of the Confidential
Discovery Material Nothing in this Protective Order shall create a presumption
or alter the burden of persuading the Administrative Law Judge of the propriety of
a requested disclosure or change in designation.

Confidential Discovery Material shall not be disclosed to any person described in
subparagraphs 4ic} and 4(d} of this Protective Order until such person has execured and
transmitted to Respondent’s counse! ar Complaint Counsel, as the case may be, a
declaration or declarations, as applicable, in the form attached hereto as Exhibi A
which is incorporated herein by reference. Respondent’s counsel and Complaint Cotmnsel
shall maintain a file of all such declarations for the duration of the litigation.

Confidential Discovery Material shall not be copied or reproduced for use in this Matter
except 1o the extent such copying or reproduction is reasonably necessary to the conduct
of this Matter, and all such copies or reproductions shail be subject to the terms of this
Protective Order, If the duplication process by which copies or reproductions of
Contidential Discovery Material are made does not preserve the confidentiality
designations that appear on the original documents, all such copies or reproductions shall
be stamped “CONFIDENTIAL - FTC Docket No. 92497

The Parties shall not be obligated to challenge the propriety of any designation or
treatment of wfermation as confidential and the failure to do so promptly shall not
preclude any subscquent objection to such designarion or treatment, or any motion
sceking permission to disclose such material to persons not referred o in paragraphs 4
and 5 above, If Confidential Discovery Material is produced without the legend attached,
such doeument shall be treated as Confidential from the time the Producing Party advises
Complaint Counset and Respondent’s counsel in writing that such matenal should be so
designated and provides all the Parties with an appropriately labeled replacement. The
Parties shall return promptly or destroy the unmarked documents.

If the FTC: (&) recoives a discovery request that may require the disclosure by it of &
Third Party’s Confidential Discovery Material; or {b) intends to or is required to disclose,
voluntarily or involumtarily, & Third Party’s Confidential Discovery Material {(whether or
nat such disclosure is In respomse to a discovery request), the FTC promptly shall notify
the Third Party of either receipt of such request or its mtention to disclose such matenal
Such notification shall be in writing and, if not otherwise done, sent for receipt by the
Producing Party at least five (3) business days before producrion, and shali include a copy
of this Protective Order and a cover letter that will apprise the Third Party of its rights
hereunder.,

I
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12,

13.

I4.

If any Party receives a discovery request in another proceeding that may require the
disclosure of a Producing Party’s Confidential Discovery Material, the subpoena reciptent
promptly shall notify the Producing Party of receipt of such request.  Such notification
shall be in writing and, if not otherwise done, sent for receipt by the Producing Party at
least five (3} business days before production, and shall inchrde a copy of this Protective
Order und a cover letter that will apprise the Producing Party of its rights hereunder. The
Producing Party shall be solely responsible for asserting any objection bo the requested
production. Nothing hercin shall be construcd as reguiring the subpecna recipisnt or
anvone glse covered by this Order to challenge or appeat any such order requirmg
production of Confidential Discovery Material, or to snbject self to any penalties for
noncompliance with any such order, or to seek any rehef from the Admmistratrve Law
Judge or the Commission.

This Grder governs the disclosure of matertal during the course of discovery and does not
constitute &n i camera order as provided in Section 3.45 of the Commission's Rules of
Practice ("Rule™), 16 C.FR. §3 .45,

Nothing in thus Prorective Order shall be constioed to conflict with the provisions of
Sections 6, 10, and 21 of the Federal Trade Commission Act, 15 U5 §% 46, 50, 57b-2,
or with Rules 3.22, 545 or 4.11 (b)-{€), 16 C.F.R. §§ 3.22, 3.45 and 4. 11 (b)-(e).!

Any Party or Producing Party may move at any time for in camera treatment of any
Confidential Discovery Material or any portion of the proceedings in this Matter to the
extent necessary for proper dispasition of the Matter. An application for fr camerd
treatment must meeat the standards set forth m 16 CF R § 3.45 and explaited in £ re
Dra Lube Corp., 1999 FTC LEXIS 255 (Dec. 23, 1999).

At the conelusion of this Matter, Respondent’s counsel shall return to the Producmg
Party, or destroy, all originals and copies of documents and all notes, memoranda, or
other papers contaming Confidential Discovery Material which have not been made pant
of the public record in this Matter, Complaint Counsel shall dispose of all documents in
accordance withRule 4,12, 16 CFR, § 412,

The provisions of this Protective Order, nsofar as they restrict the communication and
use ol Cenfidential Driscovery Material, shall continue to be binding aller the conclision
of this Matter, unless modified by written permission ot the Producing Party or further
order of the Commission or Admmistrative Law Judge hearing this Matter,

' The right of the Administrative Law Judge, the Commisston, and reviewing courts to

disclose information afferded in camera treatment oc Contidential Discovery Material to the
extent necessary for proper disposition of the proceeding, is specifically reserved pursuant o
Rule 3,45, 16 CF.R. § 345 :
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17.

This Protective Order shall not apply to the diselosure by 2 Producing Party or its Counsel
of such Producing Party's Contidential Discovery Material to such Producing Panty's
employees, agents, tormer employees, board members, directors, and officers.

The production or disclosure nf any Discovery Material made after entry of this
Protective Order which a Producing Party claims was madvertent and should not have
been produced or disclosed because of a privilege will not automatically be deemed to be
a waiver of any privilege to which the Producing Party would have been entitled had the
privileged Discovery Material not inadvertently been produced or disclosed. In the event
of such claimed madvertent production or disclosure, the following procedures shall be
followed;

()

()

(c)

The Producing Party may request the retum of any such Discovery Material within
twenty (20) days of discovering that it was inadvertently produced or disclosed (or
inadvertently produced or disclosed without redacting the privileged content}, A
request for the return of any Discovery materiat shall identify the specific
Discovery Material and the basis for asserting that the specific Discovery Material
(or portions thereof) is subject to the attorney-chent privilege or the work product
doctring and the date of discovery that there had been an inadvertent production or
dizelnsure.

If a Producing Party requests the return, pursuant Lo this paragraph, of any such
Discovery Material from ancther Party, the Party to whom the request is made
shall return immediately to the Producing Party all coples of the Discovery
Material wilhm its possession, custody, or control - meluding all copies m the
possession of experts, consultants, or others to whom the Discovery Material was
provided — unless the Party asked to retum the Discovery Material in good faith
reasonably beheves that the Duscovery Matertal is not privifeged. Such pood fath
belief shall be basad on either (i) a facial review of the Discovers Material or (i)
the inadequacy of any explanations provided by the Producing Party, and shall not
be based on an argument that production or disclosure of the Discovery Material
walved any povilege. In the event that only portions of the Discovery material
contain privileged subject matter, the Producing Party shall substitate a redacted
version of the Discovery Material at the time of making the request for the return
of the requested Discovery Material,

Should the Party contesting the request to return the Discovery Material pursuant
to this paragraph decline to return the Discovery Matersal, the Producing Party
seeking return of the Discovery Material may thersafter move for an order
compedting the return of the Discovery Viaterial. Tn any such mation, the
Producing Party shall have the burden of showing that the Discavery Material is
privileged and that the production was inadvertent,

12



18, Entry of the foregoing Protective Qrder is without preudice te the nght of the Parties or
Third Parties to apply for further protective orders or for medification of anyv provision of
this Protective Order.

ORDERED:
D e

D. Michael Chappell

Administrative Law Judge

Dated: December &, 2001



EXHIBIT A

UNTTED STATES OF AMERICA
FEDERAL TRADE COMMISSION

In the Mattar of

Docket No. 9294

MSC SOFTWARE CORPORATION,
a coTporation.

e e o e o S

DECLARATION CONCERNING PROTECTIVE
ORDER GOVERNING DISCOVERY MATERIAL

I, [NAME)], hereby declare and certify the following to be true:
1. [Statement of cmplovment]

2, I have read the “Amended Protective Order Governing Discovery Material”
(‘Protective Order”} 18sued by Administrative Law Judge D, Michaet Chappell on
cornection with the above-captioned matter. { undersiand the reswictions on my use of any
Confidential Piscovery Material (ag this term 15 used in the Protective Order) in this action and 1
agree to abide by the Protective Order,

I

3 [ understand that the restrictions on my use of such Confidential Discovery
Material mclude:

a that | wilt use such Confidential Dizcovery Material only for the purpose
of preparing for this proceeding, atd hearing(s} and any appeal of this
proceeding and for no other purpose;,

b. that I will not disclose such Confidential Discovery Material to anyone,
except as permitted by the Protective Qrder; and

c. that upon the termination of my participation in this proceeding | will
promptly return all Confidential Discovery Material, and all notes,
memaranda, or other papers containing Confidential Dizscovery Material,
to Complaint Counsel or Respondent's counsel, as appropriate.



[4.  Tunderstand that if [ am recetving Confidential Discovery Material as an
Expert/Consultant, as that term is defined in this Protective Order, the restrictions on my use of
Confidential Discovery Material also include the duty and obligation:

a to maintain such Coafidential Discovery Material in separate locked
rooms or locked cabinets when such Confidentiat Discovery Material 5
not being reviswed;

h. ro return such Confidential Discovery Material to Complamt Counsel or
Respondent's Cutside Counsel, ag appropriate, upon the concluston of my
assignment or retention; and

e to use such Confidential Discovery Material and the information contained
theremn solely for the purpose of rendering consulting services to a Party to
this Matter, inchuding providing testimony in judictal or admiristrative
proceedings arising out of this Matter, ]

3. I am fully aware that, pursuant to Section 3.42(h) of the Commission’s Rules of
Peactice, 16 C.FR. § 3.42(h), my failure to comply with the terms of the Protective Order may
constitute contempt of the Commission and may subject me te sanctions imposed by the
Commission.

Date;

Full Name [ Typed or Printed]

Siznature



